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DISCLAIMER 

These materials are provided by the Hawaii Employers Council for illustrative 

and general informational purposes only, are not intended to constitute legal advice, 

and should not be interpreted by you as legal advice.  Because legal advice is 

dependent upon the specific circumstances of each situation, and because relevant 

law often changes and the situation is rapidly evolving, you should consult with 

competent legal counsel before relying upon or using any informational materials 

provided to you. 

COPYRIGHT NOTICE 

© 2020 Hawaii Employers Council.  All rights reserved.  This publication 

contains propriety and copyrighted material of the Hawaii Employers Council.  

These materials are being provided to HEC member organizations for internal use.  

Member organizations may not reproduce, redistribute, disclose, share, utilize, 

email, or otherwise transmit any part of these materials to any other individual or 

entity, without prior written permission of the Hawaii Employers Council. 

 

  



  
April 30, 2020  

 

FAQ Collective Bargaining Issues during COVID-19 

 

1. Can I make changes to employees work schedules and other working conditions in 

response to the COVID-19 pandemic? 

 

The National Labor Relations Act (NLRA) requires Employers to bargain in good faith over 

mandatory subjects of bargaining such as terms and conditions of employment.  Unless the 

collective bargaining agreement (CBA) allows for unilateral changes in work schedules and 

other working conditions in emergency situations, then the Employer is required to bargain any 

changes in work schedules and working conditions. 

 

The National Labor Relations Board (NLRB) has suspended the duty to bargain over mandatory 

subjects where compelling economic exigencies compel prompt action.  Compelling economic 

exigencies are extraordinary, unforeseen events having a major economic effect that requires the 

Employer to take immediate action and make a unilateral change.  Because the NLRB applies 

“compelling economic exigencies” on a case-by-case basis, to avoid an unfair labor practice 

charge, Employers should notify the Union when making a change that affects working 

conditions of bargaining unit employees. 

 

2. What sections of the collective bargaining agreement are important for an Employer to 

be aware of? 

 

Employee Coverage – Determines which employees and what work are covered by the collective 

bargaining agreement. 

 

Seniority/Layoff – Determines the procedure for layoffs and recalls of employees.  This section 

may also include a notification requirement before layoffs can occur.  This section will also 

define different types of layoffs, i.e. permanent layoff, temporary layoff, etc. 

 

Management Rights – Determines the Employer’s right to decide to lay off employees.  

  

3. Can an Employer unilaterally layoff employees? 

 

Because layoffs are considered a mandatory subject of bargaining, the majority of collective 

bargaining agreements have notification requirements, types of layoffs (temporary or permanent) 

and procedures for layoffs.  Employers should be careful to follow the procedures for layoffs in 

their collective bargaining agreement.  If requested by the Union, Employers are legally 

obligated to negotiate the decision to layoff and the effects of the layoff. 

 

4. What is effects bargaining? 

 

Effects bargaining occurs when an Employer makes a decision that is within its rights, but the 

decision has an impact on a mandatory subject of bargaining (wages, benefits, working 

conditions).  Effects bargaining is considered a mandatory subject of bargaining.  During the 

COVID-19 pandemic, effects bargaining over layoffs have centered around: 
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 1.  Are the layoffs permanent or temporary? 

 2.  If layoffs are temporary, when are employees expected to be recalled? 

 3.  Will seniority be restored if a laid off employee returns to work? 

 4.  What benefits are continued during layoff? 

5.  If not already addressed in the CBA, order of layoffs, bumping rights and severance in 

the event of permanent layoffs. 

 

5. Can non-union employees or supervisors perform bargaining unit work while 

bargaining unit employees are laid off? 

 

It depends.  Collective bargaining agreements may explicitly prohibit non-union 

employees/supervisors from performing bargaining unit work or the management rights section 

may allow the Employer to utilize non-union employees/supervisors.   

 

An issue may arise, however, when the collective bargaining agreement is silent on this subject.  

When the agreement is silent, then the decision to allow non-union employees/supervisors 

perform bargaining unit work will be a subject for effects bargaining. 

 

6. Are Employers required to pay a hazard premium to essential employees (first 

responders, healthcare workers, grocery workers, etc.)? 

 

Currently there is no law that requires an Employer to pay hazard pay to essential employees.  

Therefore, unless there is a hazard pay requirement in the Employer’s collective bargaining 

agreement, providing hazard pay is not required. 

 

7. Can an Employer unilaterally reduce the pay and/or benefits of bargaining unit 

employees to reduce expenses during the COVID-19 pandemic? 

 

Wages and benefits are mandatory subjects of bargaining, so Employers must negotiate in good 

faith over any possible reduction in wages and benefits. 

 

8. Can an Employer that is operating under an expired collective bargaining agreement 

make unilateral changes to terms and working conditions of employment for its union 

covered employees? 

 

In a recent National Labor Relations Board decision at Nexstar Broadcasting Inc. (Nextar 

Broadcasting Inc., 2020 BL 147745, N.L.R.B., 19-CA-219985, April 21, 2020) the Board ruled 

that after an agreement expires, the Employer has a statutory duty to maintain the status quo, 

unless the expired agreement explicitly provides that the relevant management rights provision 

survives the expiration. 

 

9. What should an Employer with a collective bargaining agreement do, if the Employer 

needs to make adjustments to wages, benefits and/or working conditions during the 

pandemic? 

 

An Employer in the above situation should do the following: 
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 1.  Contact an HEC Labor Relations Consultant or an experienced labor attorney. 

 2.  Review their collective bargaining agreement to determine what options are available. 

 3.  Develop a plan of the adjustments needed. 

 4.  Notify the Union of the plan adjustments and engage in effects bargaining. 

 

 

10. Must an employer bargain with a union after layoffs even if union workers are no 

longer employed? 
 

Yes, an employer’s duty to bargain continues after layoffs and remains even if completely new 

employees are hired as replacements.  

 

11. If a majority of laid off workers choose not to return to work when recalled after layoffs 

and the company rehires nonunion employees as replacements, can the employer cease 

recognition of the union?  

 

Generally, no.  The union generally is presumed to have continued majority support. The union’s 

majority status may be challenged just before the expiration of the contract.  For employers 

negotiating initial union contracts, the union cannot be challenged for one year after the election.  

After the protected period ends, a decertification petition may be filed if 30% of the bargaining-

unit employees sign a petition seeking to decertify the union.  Alternatively, the company can 

unilaterally withdraw recognition if the union lost the support of a majority of employees.   

For more information concerning the rules surrounding union recognition issues, which can be 

complicated and fact specific, advice from legal counsel or an experienced labor relations 

consultant is highly recommended.  

 

  


