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June 19, 2020

Jeffrey S. Harris, Esq.
Jennifer Gitter, Esq.
TORKILDSON KATZ HETHERINGTON HARRIS & KNOREK
Attorneys at Law, A Law Corporation
700 BISHOP STREET, 15TH FLOOR
HONOLULU, HI 96813

RE: Request for Executive Director Declaration

Dear Mr. Harris and Ms. Gitter:

REQUESTED RELIEF

As previously confirmed by email exchange, I am in receipt of your letter dated May 29, 2020,
requesting a declaration from the Executive Director of the Hawai’i Civil Rights Commission (HCRC)
confirming that employers will not violate state fair employment law, HRS chapter 378, part I, ‘~.. by
asking whether employees have any symptoms of CO VID-19, measuring employees’ body
temperatures and/or administering COVID-19 testing that is considered accurate and reliable by the
FDA, CDC, and/or other public health authorities to employees.” (Letter, Attachment A).

Your initial letter request was followed by the submission of a supplemental letter dated June 4, 2020,
clearly restating the request, as follows:

My letter asked you, as Executive Director of the HawaII Civil Rights Commission, to
issue a declaration confirming Hawaii employers will not violate the HawaII Fair
Employment Practices Act by taking three specified precautions:

1. Asking whether returning employees have any symptoms of CO VID-19,
2. Measuring employees’ body temperatures and/or
3. Administrating employees COVID-19 testing considered accurate and reliable

by the United States Food and Drug Administration (“FDA”), Centers for
Disease Control and/or other public health authorities.

(Supplemental Letter, Attachment B)

Your request urges the Executive Director to reach the same conclusions as those drawn by the U.S.
Equal Employment Opportunity Commission (EEOC) in its COVID-19 Technical Assistance Questions and
Answers titled “What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other
EEO Laws, Technical Assistance Questions andAnswers” - Updated on June 17, 2020, at
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-reha bilitation-act-a nd
other-eeo-laws. (“EEOC Technical Assistance Q&A”).



In the EEOC Technical Assistance Q&A, the EEOC cites its own published guidance, “PANDEMIC
PREPAREDNESS IN THE WORKPLACE AND THE AMERICANS WITH DISABILITIES ACT, UPDATED IN
RESPONSE TO COVID-19 PANDEMIC— March 19, 2020, “at
https://www.eeoc.gov/laws/guida nce/pa ndemic-prepared ness-workplace-and-americans-disa bilities
act. (“EEOC Pandemic Guidance”).

Both the EEOC Technical Assistance Q&A and the EEOC Pandemic Guidance conclude that based on
guidance from public health authorities, implementation by employers of the three measures that are
the subject of the request (asking employees entering the workplace whether they have any COVID-19
symptoms, measuring employees’ body temperature, and administering an accurate and reliable COVID
19 test) during a pandemic emergency is a medical examination or inquiry that is allowed under 20 CFR
§ 1630.14(c), as job-related and consistent with business necessity, because an individual with the
COVID-19 virus presents a direct threat to the health of others.

HAR § 12-46-191 (c) expressly addresses the question addressed by the EEOC Technical Assistance Q&A
and EEOC Pandemic Guidance, regarding permitted medical examinations and inquiries:

§12-46-191 Medical examinations and inquiries specifically permitted.

* * * * *

(c) An employer or other covered entity may require a medical examination or inquiry,
or both, of an employee that is job-related and consistent with business necessity. The
employer or other covered entity bears the burden of establishing that such medical
examination or inquiry, or both, is job-related and consistent with business necessity
and must provide specific instances or examples of the employee’s conduct which raised
concerns about his or her inability to perform essential job functions or direct threat to
self or others, except where an employee is returning to work after receiving disability
benefits, such as workers compensation.

SHORT ANSWER

Recognizing the seriousness of the COVID-19 Pandemic Emergency, it is the position of the HCRC
Executive Director that during the state of emergency employers can implement the three specific
measures delineated in the instant request as medical examinations or inquiries specifically permitted
under HAR § 12-46-191(c): 1) asking employees entering the workplace whether they have any COVID
19 symptoms; 2) measuring employees’ body temperature; and 3) administering an accurate and
reliable COVID-19 test.

DISCUSSION

The request presents three underlying issues for discussion, addressed as A through C below.

A. The Role and Authority of the HCRC Executive Director

The HCRC is divided into two separate and distinct sections: 1) the enforcement section, which receives,
investigates, and prosecutes discrimination complaints; and 2) the adjudication section, which conducts



hearings, issues orders and renders final determinations on discrimination complaints filed with the
HCRC.

The Commissioners have delegated HCRC enforcement authority to the Executive Director. The
Commissioners have authority to adjudicate and render final decisions based on the recommendations
of their hearings examiners, and oversee the adjudication section through their Chief Counsel.

Under HAR Title 12, Chapter 46, Subchapter 2, only the Commission has authority to issue decisions on
petitions for declaratory relief. The Executive Director does not have authority to grant and issue
declaratory relief that has the force and effect of law.

The specific Hawai’i state law issues raised in the request for an Executive Director’s declaration have
not been decided or addressed by the Commission in a contested case decision, rulemaking, or on a
petition for declaratory relief, nor have they been decided by any state court.

The Executive Director’s stated enforcement position reflects the Executive Director’s interpretation of
the HCRC’s disability rules, specifically HAR § 12-46-191(c), as applied to specific medical examinations
and inquiries during a declared COVID-19 state of emergency. It does not constitute or reflect
Commission decision, rulemaking, or declaratory relief. Simply stated, this enforcement position is
offered as guidance and technical assistance, but does not have force and effect of law.

B. The Force and Effect of EEOC Guidance(s)

It is important to note that the EEOC Technical Assistance Q&A and the EEOC Pandemic Guidance cited
above also do not have the force and effect of law.

This limitation is expressly stated on the front page of the EEOC Pandemic Guidance,
https://www.eeoc.gov/sites/default/files/2020-04/pandemic flu.pdf:

Pandemic Preparedness in the Workplace and the Americans with Disabilities Act
* UPDATED IN RESPONSE TO COVID-19 PANDEMIC — March 21, 2020

This guidance document was issued upon approval of the Chair of the U.S. Equal
Employment Opportunity Commission.

* * * * *

The contents of this document do not have the force and effect of law and are not
meant to bind the public in any way. This document is intended only to provide clarity
to the public regarding existing requirements under the law or agency policies.

(emphasis added).

EEOC Guidelines are not accorded the force of law given administrative regulations, but while
not controlling are considered for guidance, “...depend[ing] upon the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to
control.” General Elec. Co. v. Gilbert, 429 U.S. 125, 141-142 (1976)(citations omitted).

Both the EEOC Technical Assistance Q&A and the EEOC Pandemic Guidance recommend that employers
should follow guidance from the Centers for Disease Control (CDC) and state/local public health
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authorities on how to slow the spread of COVID-19 and protect workers, customers, clients, and the
public. Given the thoroughness of the EEOC reasoning and analysis in both the EEOC Technical
Assistance Q&A and the EEOC Pandemic Guidance, I have relied on both for persuasive guidance and a
sound basis for this Executive Director’s enforcement position.

C. Interpretation of Federal Fair Employment Law as Persuasive Guidance

It is a well-accepted proposition that federal court interpretation of federal fair employment law is not
binding on Hawai9 courts’ interpretation, but can be looked to for persuasive guidance:

Of course, a federal court’s interpretation of Title VII is not binding on this court’s
interpretation of civil rights laws adopted by the Hawai’i legislature. However, the
McDonnell Douglas framework can be a useful analytical tool in resolving “the elusive
factual question of intentional discrimination.” Id. at 256 n. 8, 101 S.Ct. at 1095 n. 8.

* * * * *

In the absence of relevant Hawai’i case law, both parties rely on federal judicial
decisions. Unlike federal law, however, the State of Hawai’i extends its employment
discrimination protection to all employers, not just employers with fifteen or more
employees. HRS § 378—1 (1993) defines “employer” to mean “any person ... having one
or more employees[;]” cf. 42 U.S.C.A. § 2000e(b) (West 1994). The federal courts have
considerable experience in analyzing these cases, and we look to their decisions for
guidance. But, as the California Supreme Court recently observed, federal employment
discrimination authority is not necessarily persuasive, particularly where a state’s
statutory provision differs in relevant detail. Romano v. Rockwell Int’l, Inc., 14 Cal.4th
479, 59 Cal.Rptr.2d 20, 30—31, 926 P.2d 1114, 1125 (1996); see also Schweigert v.
Provident Life Ins. Co., 503 N.W.2d 225 (N.D.1993) (modifying McDonnell Douglas test).

Furukawa v. Honolulu Zoological Soc., 85 Hawai’i 7, 13 (1997).

In this instance there is no relevant difference between the ADA statutory provisions as interpreted in
EEOC guidance and the state law provisions of HAR § 12-46-191(c) as to medical examinations or
inquiries specifically permitted, relating to the specific measures implemented by employers during a
pandemic emergency that are considered here.

Accordingly, I have looked to the EEOC Technical Assistance Q&A and the EEOC Pandemic Guidance as
persuasive guidance in issuing this Executive Director’s enforcement position.

CONCLUSION

Governor David Y. Ige initially issued a Proclamation on March 4, 2020, declaring a state of emergency in
response to and to slow the spread of the COVID-19 Pandemic in Hawai’i. Since that March 4
Proclamation, Governor Ige has issued nine Supplementary Proclamations, extending the COVID-19
state of emergency through July 31, 2020. Through these proclamations the state has moved through
several stages designed to address the COVID-19 Pandemic Emergency, “Stay at Home,” “Safer at
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Home,” and now “Act with Care.” As Hawai’i turns its focus and energy to reopening and recovery,
continued vigilance is required to protect public health and workers’ lives.

In this context, subject to the limitations discussed herein, it is the position of the Executive Director of
the Hawai’i Civil Rights Commission that during the COVID-19 Pandemic state of emergency, employers
can implement three specific measures as medical examinations or inquiries specifically permitted
under HAR § 12-46-191(c): 1) asking employees entering the workplace whether they have any COVID
19 symptoms; 2) measuring employees’ body temperature; and 3) administering an accurate and
reliable COVID-19 test.

Aloha,

William D. Hoshijo
Executive Director



Letter, Attachment A



TORKILD SON KATZ
HETHERINGTON HARRIS & KNOREK

ATTORNEYS AT LAW, A LAW CORPORATION
700 BISHOP STREET, 15TH FLOOR

HONOLULU, HI 96813
TELEPHONE (808) 523-6000 • FACSIMILE (808) 523-6001

JEFFREY S. HARRIS
DIRECT DIAL: (808) 523-5393

E-MAIL: JSH@TORKILDSON.COM

May 29, 2020

William D. Hoshijo,
Executive Director
Hawaii Civil Rights Commission
830 Punchbowl Street, Room 411
Honolulu, Hawaii 96813

Re: HCRC’s Position on Employers Taking Medical Tests of Employees During
COVID- 19 Pandemic

Dear Mr. Hoshijo:

We represent businesses throughout the state of Hawaii, many of which have continued
to operate during the 2019 novel coronavirus (“COVID- 19”) pandemic or will soon restart
operations.

On Wednesday, May 27, 2020, the estimated death count from the COVID- 19 pandemic
in the United States exceeded 100,000. See Associated Press, US. deaths from coronavirus
surpass 100,000 milestone, STAR ADVERTISER (May 27, 2020),
https: www.staradvertiser.com/2020 05 27/breaking-news american-coronavirus-deaths-at
1 00000-what-does-a-number-mean!. More than 1.7 million people have been infected with
COVID- 19 in the United States alone, and in over half of the states the new infection rate is
stable or rising. See Coronavirus in the US.: Latest Map and Case Count, NEW YORK TIMES

(May 28, 2020, 5:22 PM E.T.), https: www.nytimes.com/interactive 2020 us coronavirus-us
cases.html. In Hawaii, over 630 people have been infected, leading to eighty-three required
hospitalizations and seventeen deaths. Coronavirus Coverage, STAR ADVERTISER,

https: www.staradvertiser.com!coronavirus (last visited May 28, 2020).

In recognition of the direct threat to the health of Hawaii residents posted by the COVID
19 pandemic, on March 23, 2020 Governor David Y. Ige issued a proclamation ordering all
persons within the state of Hawaii to stay at their home or place of residence. See OFFICE OF THE

GOVERNOR, STATE OF HAWAII, THIRD SUPPLEMENTARY PROCLAMATION (Mar. 23, 2020),
available at https: governor.hawaii.gov emergency-proclamations. Said proclamation also
ordered that all non-essential businesses and operations must cease. Id. However, certain
businesses, such as healthcare services and facilities, grocery stores, financial institutions, hotels,
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William D. Hoshijo,
Executive Director
May 29, 2020
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and motels were exempted from the closure order. Id. On April 17, 2020, for the protection of
customers and essential business workers, Governor Ige issued another proclamation requiring,
inter alia, that all customers and all employees who have any contact with customers or goods
purchased by customers wear face coverings. See OFFICE OF THE GOVERNOR, STATE OF HAWAII,

FIFTH SUPPLEMENTARY PROCLAMATION (Apr. 17, 2020), available at
https: governor.hawaii.gov emergency-proclamations The above-described restrictions are, as
of the date of this letter, set to continue until at least June 30, 2020, with the exception that
certain additional businesses such as personal service providers, outdoor attractions, and
commercial businesses and offices are allowed to re-open by late May or early June 2020. See
OFFICE OF THE GOVERNOR, STATE OF HAWAII, EIGHTH SUPPLEMENTARY PROCLAMATION (May
18, 2020), available at https://governor.hawaii.gov emergency-proclamations ; News Release
Governor Ige Approves Requests to Safety Re-Open More Businesses Across the State, Office of
the Governor (May 27, 2020), https: governor.hawaii. gov newsroom/latest-news office-of-the
governor-news-release-governor-ige-approves-reguests-to-safety-re-open-more-businesses
across-the-state.

As Hawaii businesses begin to reopen and employees return to work, the risk of COVID
19 infections will rise. Indeed, many states that reopened in late April or early May have
recently reported an increase in their infection rates. Andrew Romano, Coronavirus infections
are rising as states reopen, potentially signaling a second wave, Yahoo News (May 27, 2020),
https: news.yahoo.com!coronavirus-infections-are-rising-as-states-reopen-potentially-signaling
a-second-wave- 1 54847924.html. As such, it is critical that Hawaii employers are permitted to
take reasonable, available precautions to limit the spread of COVID- 19 in the workplace and
between employees and customers.

Under both Hawaii’s Fair Employment Practices Act (the “HFEPA”) and the federal
Americans with Disabilities Act of 1990 (the “ADA”), employers may require employees to
undergo a medical examination or inquiry if said requirement is job-related and consistent with
business necessity, which may occur when, inter alia, employees may pose a direct threat to
themselves or others. See HAR §~ 12-46-190, 12-46-191(c); 42 U.S.C. §~ 12112, 12113; 29
C.F.R. §~ 1630.2(r), 1630.14(c).

The Equal Employment Opportunity Commission (the “EEOC”), which interprets and
enforces the ADA, has concluded that medical examinations or inquiries designed to determine
whether an employee has COVID- 19 are “job related and consistent with business necessity”
because “an individual with the virus will pose a direct threat to the health of others.” See What
You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws
at A.6, United States Equal Employment Opportunity Commission (May 7, 2020),
https: www.eeoc.gov wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-
and-other-eeo-laws. As such, the EEOC has expressly determined that employers may, for
example, “measure employees’ body temperatures” andlor “administer COVID-19 testing to
employees before they enter the workplace.” Id. at A.3, A.6; see also Symptoms of Coronavirus,
CENTERS FOR DISEASE CONTROL AND PREVENTION, https: www.cdc.gov coronavirus 2019-
ncov symptoms-testing/symptoms.html (last visited May 28, 2020) (explaining that fever is one



William D. Hoshijo,
Executive Director
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of the potential symptoms of a COVID- 19 infection). The EEOC recommends that employers
choose tests that comply with guidance issued by the United States Food and Drug
Administration (the “FDA”), the Centers for Disease Control (the “CDC”), or other public health
authorities. Id. at A.6.

By this letter, we respectfully request that you as the Executive Director of the Hawaii
Civil Rights Commission (the “HCRC”) issue a declaration confirming that Hawaii employers
will not violate the HFEPA by asking whether employees have any symptoms of COVID- 19,
measuring employees’ body temperatures and/or administering COVID- 19 testing that is
considered accurate and reliable by the FDA, CDC, and/or other public health authorities to
employees. We know of no basis to conclude that such medical examinations or inquiries would
violate the HFEPA when they would not violate the ADA, particularly as Hawaii employers’
obligations under both statutory schemes are substantively identical. Cf French v. Haw. Pizza
Hut, Inc., 105 Hawai’i 462, 467, 99 P.3d 1046, 1051 (Haw. 2004) (explaining that the Hawaii
Supreme Court would rely on federal court interpretations of the ADA when construing the
HFEPA’ s prohibition against disability discrimination).

Promptly issuing the requested declaration will ensure that Hawaii employers are
empowered to take all available action to protect their employees and customers from COVID
19 infection as Hawaii’s economy re-opens. Immediate action such as the requested declaration
would encourage employers to take steps to limit further spread of COVID- 19, and is
particularly important to protect the public as several categories of non-essential businesses are
about to, or already have, begun resuming operations.

Thank you for your attention to this request.

Respectfully submitted,

TORKILDSON KATZ
HETHER1NGTON HARRIS & KNOREK
Attorneys at Law, A Law Corporation

Jeffrey S. h’ai’r6~-

Jeffrey S. Harris
Jennifer Gitter
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TORKILDSON KATZ
HETHERINGTON HARRIS & KNOREK

ATTORNEYS AT LAW, A LAW CORPORATION
700 BISHOP STREET, 15TH FLOOR

HONOLULU HI 96813
TELEPHONE (808) 523-6000 • FACSIMILE (808) 523-6001

JEFFREY S. HARRIS
DIRECT DIAL: (808) 523-5393

E-MAIL: JSH@TORKILDSON.COM

June 4, 2020

William D. Hoshijo,
Executive Director
Hawaii Civil Rights Commission
830 Punchbowl Street, Room 411
Honolulu, Hawaii 96813

Re: HCRC’s Position on Employers Taking Medical Tests of Employees During
COVID-19 Pandemic

Dear Mr. Hoshijo:

Thank you for promptly acknowledging my May 29, 2020 letter. My letter asked you, as
Executive Director of the Hawaii Civil Rights Commission, to issue a declaration confirming
Hawaii employers will not violate the Hawaii Fair Employment Practices Act by taking three
specified precautions:

1. Asking whether returning employees have any symptoms of COVID- 19,
2. Measuring employees’ body temperatures and/or
3. Administrating employees COVID- 19 testing considered accurate and reliable by the

United States Food and Drug Administration (“FDA”), Centers for Disease Control
and/or other public health authorities.

I look forward to you reaching the same conclusions as the United States Equal
Employment Opportunity Commission (“EEOC”), specifically: such medical examinations and
inquiries are job related because “an individual with the virus will pose a direct threat to the
health of others.” See, https: www. eeoc.gov wysk/what-you-should-know-about-covid-19-and-
ada-rehabilitation-act-and-other-eeo-laws (Q & A 6).
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William D. Hoshijo,
Executive Director
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Meanwhile, let me place the declaratory ruling request in context. Here are questions and
answers published by the United States Departments of Labor, Health and Human Services and
Treasury: https: www.cms.gov files documentlFFCRA-Part-42-FAQs.pdf. The Q & A’s
require health care insurers to fully cover testing for COVID- 19 of all employees and covered
beneficiaries by providers using tests allowed by FDA. The guidance prohibits the insurers from
imposing any cost-sharing, prior authorization, or medical management requirements. It
implements Section 6001 of Families First Coronavirus Response Act (“FFCRA”) and 3201 of
Coronavirus Aid, Response and Economic Security Act (“CARES”) and the agency
interpretation of those provisions.

Providing your response by June 12, 2020, should help reopening Hawaii business better
address safety concerns of returning employees. It should prevent spread of the virus. Granting
the request will support efforts of the Governor and EEOC cited in my request and FFCRA and
CARES described above. Please let me know if you would like any other information
supporting my request. I would be glad to discuss any details before you respond.

Respectfully submitted,

TORKILDSON KATZ
HETHERINGTON HARRIS & KNOREK
Attorneys at Law, A Law Corporation

Jeffrey S. 1Ia~ri~j’

Jeffrey S. Harris
Jennifer Gitter

2633 197v1


