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DISCLAIMER 

These materials are provided by the Hawaii Employers Council for illustrative 

and general informational purposes only, are not intended to constitute legal advice, 

and should not be interpreted by you as legal advice.  Because legal advice is 

dependent upon the specific circumstances of each situation, and because relevant 

law often changes and the situation is rapidly evolving, you should consult with 

competent legal counsel before relying upon or using any informational materials 

provided to you. 

COPYRIGHT NOTICE 

© 2020 Hawaii Employers Council.  All rights reserved.  This publication 

contains propriety and copyrighted material of the Hawaii Employers Council.  

These materials are being provided to HEC member organizations for internal use.  

Member organizations may not reproduce, redistribute, disclose, share, utilize, 

email, or otherwise transmit any part of these materials to any other individual or 

entity, without prior written permission of the Hawaii Employers Council. 
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COVID-19 FAQs 

 

Below are some of the questions members are frequently asking regarding COVID-19.  For more 

background information and resources on COVID-19, please see HEC’s March Feature of the 

Month Article:  Are You Prepared for COVID-19? 

 

1. Do I have to pay employees if they are subject to non-voluntary quarantine? 

 

If an employee is sick, follow your sick leave policy.  If employees are not sick, but required to 

quarantine themselves, encourage remote work.  If the nature of their jobs is such that they 

cannot work at home, you could require them to draw down any applicable paid leave. 

 

Non-exempt employees need not be paid during a quarantine period if they do not work and they 

do not have paid leave.  Exempt salaried employees should be paid for any partial week absences 

that are not covered by paid leave.  See FAQ #2.  If an exempt employee does not work at all 

during the week, they do not need to be paid for that week. 

 

Before classifying an absence as leave without pay, however, note that how you decide to handle 

quarantined employees will have an impact on employee morale.  Also note that some 

companies are providing employees with (additional) paid leave for COVID-19-related absences 

such as mandatory quarantine periods to encourage sick employees to stay home.  The Wage and 

Hour Division of the U.S. Department of Labor encourages employers to be accommodating 

and flexible with workers impacted by government-imposed quarantines. 

 

2. An exempt employee works all day on Monday.  Mid-day on Tuesday, she 

discovers that she was exposed to COVID-19, so her employer requires her to go 

home even though she is not displaying any signs of sickness.  What must she be 

paid? 

 

If an employee is ready and willing to work, but you send her home, you should probably pay 

her for the entire week, unless one of the exceptions found in 29 C.F.R. 541.602(b)(1)-(7) 

applies.  If the nature of her job is such that remote work is feasible, the employer should 

consider allowing that, keeping in mind that granting a request to work from home now will 

result in requests from other similarly-situated employees. 

 

3. An exempt employee works all day Monday, but after working for only 4 hours 

on Tuesday goes home sick and stays out sick the rest of the week.  The company 

has a sick leave plan.  What must he be paid? 

 

You must pay the employee for all of Monday and 4 hours on Tuesday, and he can use 3.5 days 

of sick leave for half day Tuesday and Wednesday through Friday.  If the exempt employee ran 

out of (or does not yet qualify for) sick leave under your company plan, you must pay him for all 

of Monday and Tuesday, but you do not need to pay for Wednesday through Friday.  That is 

because under the Fair Labor Standards Act (“FLSA”) regulations, at 29 C.F.R. 541.602(b)(2), 

an exempt employee need not be paid for full-day absences caused by illness or disability, if the 

employer provides paid sick leave, PTO, TDI coverage, or other paid leave for illness and 

https://www.hecouncil.org/features-of-the-month/feature-of-the-month/are-you-prepared-for-covid-19/224023/?back=fotm
https://www.dol.gov/agencies/whd/flsa/pandemic
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disability.  This exception applies even if an employee does not yet qualify under the plan of 

compensation, and even if the employee has exhausted paid leave benefits under the plan. 

 

If, however, an employee takes unpaid leave under the Family and Medical Leave Act 

(“FMLA”) (see FAQ #5), you only need to pay the exempt employee for the proportionate part 

of the full salary for the time actually worked.  Thus, assuming a 40-hour workweek, you would 

pay him 30% of his salary for the workweek for his work on Monday and 4 hours Tuesday, and 

the remaining 70% of his normal salary could be considered FMLA unpaid leave for his absence 

on the other half of Tuesday plus Wednesday through Friday. 

 

4. What if employees ask to stay home from work because they fear contracting the 

virus at work? 

 

Employers should communicate to employees that based on current information from state and 

federal health authorities, there is no reasonable risk of harm in coming to work.  At this time, 

employers can deny a request to stay home from work based only on fear that is not supported by 

recommendations from public health authorities (which may change).  However, if the nature of 

the job is such that remote work is feasible, employers should consider allowing that, keeping in 

mind that granting a request to work from home now will result in requests from other similarly-

situated employees. 

 

If remote work is not feasible, non-exempt employees need not be paid if they are not working 

and they do not have paid leave.  If an exempt employee wants to self-quarantine only out of fear 

and remote work is not possible, the answer is not clear, but any absences could arguably be 

considered for “personal reasons” such that an employer could deduct for full day absences 

under 29 C.F.R. 541.602(b)(1).  We anticipate the Department of Labor will issue guidance in 

this regard. 

 

Before classifying an absence as leave without pay, however, note that how you decide to handle 

the situation will have an impact on employee morale. 

 

5. Does FMLA and/or HFLL apply? 

 

Generally, FMLA applies to companies with 50 or more employees and allows for 12 weeks of 

protected leave if the employee has a serious health condition or to care for a child, spouse, or 

parent with a serious health condition.  Hawaii Family Leave Law (“HFLL”) applies to 

companies with 100 or more employees and allows for 4 weeks of protected leave to care for a 

child, spouse, parent, parent-in-law, grandparent, grandparent in-law, reciprocal beneficiary, or 

sibling with a serious health condition. 

 

Someone who tests positive for COVID-19 may qualify as having a serious health condition, 

particularly if they require inpatient care.  Therefore, employees covered by the FMLA may 

qualify for leave if they have COVID-19 or are caring for a family member with COVID-19.  

Employees covered by the HFLL may qualify for leave if they are caring for a family member 

with COVID-19. 
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Even if the leave is not protected by FMLA or HFLL, however, employers should be wary of 

taking adverse action against employees subject to mandatory quarantine outside of their control.  

The Wage and Hour Division of the Department of Labor encourages employers to consider 

flexible leave policies for their employees. 

 

Also note that neither FMLA nor HFLL require employers to pay employees during the leave.  

That being said, see FAQ #1-3.  Note also that employees taking HFLL may use up to 10 days of 

available paid sick leave annually for leaves covered by the HFLL. 

 

6. If a worker returns from a high risk area (e.g., Level 3 country as determined by 

CDC), and the worker self-quarantines for a 14-day period though the worker 

shows no symptoms of illness, is that leave of absence covered by FMLA leave?   

 

According to guidance from the Honolulu Office of the U.S. Department of Labor, a non-

symptomatic COVID-19 quarantine period of leave is not FMLA covered for workers following 

CDC or State guidance on self-quarantines.  The quarantine leave period is not based on a 

personal sickness.  Rather, it is based on the region of travel of the returning worker where other 

people have been sickened by COVID-19.  In this instance of non-symptomatic leave, neither the 

employer can designate nor could the employee claim FMLA qualifying leave when a worker 

self-quarantines pursuant to State Government or CDC guidance.  Of course, FMLA leave can be 

retroactively claimed if the worker is eventually determined to have COVID-19. 

 

7. Can I require employees returning from off-island travel to stay home? 

 

It depends. 

 

Employees who have been in Hubei province:  According to the U.S. Department of Homeland 

Security, “U.S. citizens who have been in Hubei province within 14 days of their return will be 

subject to up to 14 days of mandatory quarantine to ensure they are provided proper medical care 

and health screening.”  While there are not likely people who have been in Hubei province 

recently, they would be subject to quarantine. 

 

Employees who have been in other parts of China or Iran:  According to the CDC, travelers from 

other parts of China or Iran who do not have any symptoms are being asked to monitor their 

health and practice social distancing for 14 days.  Social distancing means remaining out of 

workplaces (unless the person works in an office space that allows distancing from others).  The 

Hawaii Department of Health similarly recommends that all travelers from China should 

monitor their health for 14 days after they left that location and avoid social contact, including 

work and school.  This supports an employer’s imposition of a 14-day quarantine for employees 

returning from China and Iran. 

 

Employees returning from other places:  Both the CDC and U.S. Department of State have 

issued travel advisories for multiple other locations because of the potential health risks involved 

with traveling to certain areas, including South Korea, Italy, Japan, and Hong Kong.  Currently, 

however, no government or public health authority has recommended quarantine or social 

distancing for employees returning from anywhere other than China and Iran.  The current 

https://www.dol.gov/agencies/whd/fmla/pandemic
https://www.dhs.gov/news/2020/02/02/dhs-issues-supplemental-instructions-inbound-flights-individuals-who-have-been-china?utm_source=hp_slideshow&utm_medium=web&utm_campaign=dhsgov
https://www.dhs.gov/news/2020/02/02/dhs-issues-supplemental-instructions-inbound-flights-individuals-who-have-been-china?utm_source=hp_slideshow&utm_medium=web&utm_campaign=dhsgov
https://www.cdc.gov/coronavirus/2019-ncov/travelers/from-other-countries.html
https://health.hawaii.gov/docd/advisories/novel-coronavirus-2019/
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recommendation from the Hawaii Department of Health is that travelers from other areas 

where there is confirmed widespread community transmission should self-monitor for 14 days 

after they left that location.  The Health Department only suggests such individuals avoid contact 

with others if they become ill with a fever or cough. 

 

Nevertheless, some companies are requiring employees returning from certain affected areas to 

quarantine themselves for 14 days.  A policy of requiring employees to quarantine and remain 

home after returning from geographic areas at an elevated risk level is not illegal, as long as the 

policy is not applied in a manner that discriminates against employees based on race, ancestry, 

ethnicity, etc.  If you intend to implement such a policy, be sure it is, at a minimum, consistent 

with travel advisories issued by the CDC or U.S. Department of State or other government 

policies. 

 

Because guidance is constantly being updated and every situation is different, employers should 

monitor the CDC, U.S. Department of State, U.S. Department of Homeland Security, and other 

official government websites for changing recommendations and developments, and consult with 

legal counsel or HR professionals before requiring employees to stay home. 

 

8. How should I address employees’ questions, concerns, and fears regarding 

COVID-19? 

 

Employers should assure employees that safety is a top priority, and that policies will be based 

on facts, not fear.  To this end, employers can educate employees about COVID-19 with 

resources from the CDC and Hawaii Department of Health.  Employers can also inform 

employees about their continuous monitoring of COVID-19 advisories from the federal and state 

government, and that they stand ready to adapt to the government’s recommendations.  

Employees expressing safety concerns related to COVID-19 in the workplace should be handled 

in the same way as you would any safety complaint in accordance with your company’s policies.   

 

9. Can I require employees to disclose their travel plans? 

 

Yes.  See HEC’s Sample COVID-19 Policy. 

 

10. My employee told me he was going to stay home during his vacation, but he 

actually traveled to Japan.  What can I do? 

 

You could discipline the employee for lying, and then follow the policy you have in place, if any, 

for employees returning from Japan. 

 

11. Can I take employees’ temperatures if they appear to be sick?  Can I take all 

employees’ temperatures before they are allowed into the workplace? 

 

First, note that temperature may not be an accurate way to assess risk since it has been shown 

that some people with COVID-19 could be contagious before they have a fever, and temperature 

checks will not screen out individuals who have taken fever-reducing medications. 

 

https://health.hawaii.gov/docd/advisories/novel-coronavirus-2019/
https://www.cdc.gov/coronavirus/2019-ncov/travelers/index.html
https://wwwnc.cdc.gov/travel/notices
https://travel.state.gov/content/travel/en/traveladvisories/traveladvisories.html/
https://www.cdc.gov/coronavirus/2019-ncov/communication/index.html
https://health.hawaii.gov/docd/advisories/novel-coronavirus-2019/
https://www.hecouncil.org/index.php?src=documents&srctype=download&id=371&category=Coronavirus%20%28COVID-19%29
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That being said, review your company’s policies on medical examinations.  The ADA prohibits 

employers from making disability-related inquiries and requiring medical examinations 

(including temperature checks) unless job-related and consistent with business 

necessity.  Generally, this means that a medical examination may only be required of a current 

employee when the employer has a reasonable belief based on objective evidence that an 

employee’s ability to perform essential job functions will be impaired by a medical condition; or 

that an employee will pose a direct threat due to a medical condition.   

 

Currently (as of the date of this FAQ), it is not clear whether COVID-19 has risen to the level of 

a “direct threat” in Hawaii since the two confirmed cases were travel-related and there has been 

no evidence of community spread.  Therefore, an employer may be in violation of state and 

federal disability laws if it requires temperature checks for employees who appear healthy.  The 

situation, of course, could change, and will depend on the latest CDC and state or local public 

health assessments.  However, employees clearly displaying signs of illness can be asked to stay 

home.  See FAQ #12.  In any event, all information about employees obtained through disability-

related inquiries or medical examinations must be kept confidential. 

 

12. What can I do if an employee comes to work with flu-like symptoms?  Can I 

send an employee home if they appear sick? 

 

Whether you can legally order all employees who display flu-like symptoms to remain at home 

is not clear at the present time.  The CDC is recommending that employers actively encourage 

employees with symptoms of respiratory illness to remain at home until they are free of fever 

and other symptoms for at least 24 hours without the use of medication. 

 

However, requiring employees to stay at home may present a risk of a disability discrimination 

claim under state and federal disability law.  According to guidance issued by the EEOC in 

2009 (and reaffirmed as applicable to COVID-19), an employer may require employees who 

display flu-like symptoms to stay at home if the employee actually has a seasonal flu or cold 

because the seasonal flu or cold is not a “disability” under the ADA.  An employee may claim, 

however, that they were discriminated against because they were “regarded as” being disabled 

(because they are suspected of having COVID-19), even if they were not in fact disabled. 

 

The EEOC’s 2009 guidance indicates that an employer may be justified in requiring employees 

with flu-like symptoms to stay at home if a pandemic illness rises to the level of a “direct threat.”  

At the present time, it does not appear that governmental health authorities have concluded that 

COVID-19 is severe enough to pose a “direct threat.”  As a result, there may be some risk of a 

“regarded as” claim under the ADA or state law if you order an employee (who has not traveled 

to a restricted area, or is not at an elevated risk because of other exposure) to stay home.  

However, many legal observers believe that an employee would be unlikely to prevail on a 

“regarded as” claim, and therefore, you should weigh the need for safety precautions against the 

small risk of liability. 

 

Notably, the CDC also suggests employers offer flexible and “non-punitive” policies for sick 

leave.  Often, employees will choose to go to work sick because they do not have enough paid 

https://www.eeoc.gov/facts/pandemic_flu.html
https://www.eeoc.gov/facts/pandemic_flu.html
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
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sick leave and they cannot financially afford not to be paid.  Consider offering additional paid 

leave to discourage sick employees from coming to work and infecting everyone else. 

 

13. Can I require employees to get a doctor’s note before returning to work if they 

are returning from one of the affected areas? 

 

The ADA prohibits employers from requiring medical examinations unless job-related and 

consistent with business necessity.  Generally, this means that a medical examination may only 

be required of a current employee when the employer has a reasonable belief based on objective 

evidence that an employee’s ability to perform essential job functions will be impaired by a 

medical condition; or that an employee will pose a direct threat due to a medical condition.  

Whether an employee poses a direct threat will require a case-by-case analysis of their exposure, 

including the latest CDC and Department of State travel advisories. 

 

Note, however, that the CDC recommends that employers not require a healthcare provider’s 

note for employees (even if they were sick with acute respiratory illness) to validate their illness 

or to return to work, as healthcare provider offices and medical facilities may be extremely busy 

and not able to provide such documentation in a timely way. 

 

14. Do I have to allow employees to wear facemasks in the workplace? 

 

It depends.  Though some believe that wearing masks help to prevent touching your nose and 

mouth, the CDC, WHO, Hawaii Department of Health generally do not recommend that 

people who are healthy wear a facemask to protect themselves from COVID-19.  Under current 

conditions, it does not appear that employers have to allow the use of facemasks unless the 

employee is in an occupation with an elevated exposure risk.  OSHA has identified the following 

occupations with an elevated risk of exposure to COVID-19: 

 

• Healthcare workers 

• Deathcare (including coroners, medical examiners, and funeral directors) 

• Laboratories 

• Airline operations 

• Border protection 

• Solid waste and wastewater management 

• Persons traveling to areas, including China, with travel advisories 

 

For employees who are not at an elevated risk, before deciding whether to prohibit employees 

from wearing masks, employers should weigh the competing risks (e.g., employee concerns and 

morale, health and safety, public perception).  If you decide to prohibit the use of masks, 

consider communicating the reasons for your decision so employees do not assume you are 

prioritizing your bottom line over their health and safety concerns. 

 

 

 

 

https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/guidance-business-response.html
https://www.cdc.gov/coronavirus/2019-ncov/faq.html
https://www.who.int/publications-detail/advice-on-the-use-of-masks-in-the-community-during-home-care-and-in-healthcare-settings-in-the-context-of-the-novel-coronavirus-(2019-ncov)-outbreak
https://health.hawaii.gov/docd/files/2020/01/2019_nCoV_FAQ.pdf
https://www.osha.gov/SLTC/covid-19/
https://www.osha.gov/SLTC/covid-19/
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15. If I have to furlough employees, can I require them to exhaust their paid sick 

leave, vacation, or PTO during the furlough period? 

 

Because neither state nor federal law requires an employer to provide paid leave, if you decide to 

furlough employees (because of a business downturn, or financial concerns), and you are not 

subject to a collective bargaining agreement that would require bargaining, you could require 

employees to exhaust their available paid leave (vacation, sick, PTO, etc.) during the furlough 

period. 

 

Note that non-exempt employees do not have to be paid during furlough periods.  Exempt 

employees who are furloughed due to financial conditions must be paid at least the minimum 

weekly salary for exempt employees under the FLSA (currently $684 per week). 

 

16. Can an employee who is furloughed receive UI benefits? 

 

Yes, employees who are furloughed may qualify for partial unemployment benefits. Partial 

unemployment claims may be filed by employees whose work hours have been reduced and have 

weekly earnings which are less than their weekly UI benefit amount. 

 

17. Is COVID-19 an illness that must be reported on the OSHA 300 log? 
 

Yes, if a worker is infected on the job.  OSHA recordkeeping requirements at 29 CFR Part 1904 

mandate covered employers record certain work-related injuries and illnesses on their OSHA 300 

log.  While 29 CFR 1904.5(b)(2)(viii) exempts recording of the common cold and flu, COVID-

19 is a recordable illness when a worker is infected on the job.  Visit OSHA’s COVID-19 page 

or Injury and Illness Recordkeeping and Reporting Requirements page for more 

information. 

 

https://www.osha.gov/SLTC/covid-19/standards.html
https://www.osha.gov/recordkeeping/

